
Noticc This decision may be formally revised before it is published in the Disuict of Colunbia
Regster. Parties strould promptly noti& this o{fice of any erors so ttrat they rnay bc corrected
before publi$ing the dccision. This notice is not intended to pnovide an opportunity for a
substantive challenge to the decision.

Govcmment of the Disffict of Columbie
Public Employee Rclations Board

In &e Matter of:

Frateroal Order of Police/
Metropolian Police Deparunent,
l,aborCommittce

Complainant,

v.

District of Columbia
Metropolitar Police Departrtent,

Respondent

PERB Case No.08-U-14

OpinionNo. 1465

DECISION ANI' ORDER

I. Strtcucntof the Cese

On January 3, 2008, the Fraternal Orrder of Policeilvletrropolitan Police nepartmem Labor
Commitrce (*FOP" or "Union") fild an Unfair Labor Practice Complaint ('Complaint') against
the District of Columbia Metnopolian Police nAartnent (*MPD" or *Agency"). On January
23, 2008, MPD filed an Answ€r ('Answer"). On June 3,2013,a Hearing Examiner's Report and
Recommendation fReport') was issued to thc Panies. No Exceptiorr were received by the
Boafil" The Hearing Examincr's Rqort and Recommendation is before the Board for
disposition.

IL Hcaring Examinefs Rcport end Recommendation

The Hearing Examiner found drat *[t]he relevant facts largely are undisputed....'
(Repon at 5). Ttre Hearing Examiner was presented with the following issrrcs:
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WHrer the Boad is precluded from considering this complaint as

untimely fild?
If not, whedrer ttrc MPD committd an unfair labor practice, and
retaliated against a union official, when a captain outside of the cluin
of command for that official advised him of mdia irquiries
concerning his 20-yer-old trid and acquittal on unrelated charges.
If so, whether Chief lanier ard Captain Hcy properly are namd as

r€spondents in thcir individual capacities.

(Repon at 8).

The uderlying facts of the Complaint arise fron interactions between a union official
ad a MPD captain For twenty-five years, Officer Cunningham had been employed in the
Special Opentions Divisioru Emergency Response Team. (Report at 6). From 2fi)3 until the
time of the hcaring Officer Cunningtxant was the Vice Chairman of FOP. Id Officer
Qrrnnin$rarn interacted with the therSixth Distict Commander Ca$ain Hoey, regarding
"tnanpower issues, the accuracy of crime statistics and grievances over officer di*ipline,
betw€en 2004 and 2ffi6.." Id

From June 19 thnough July 2, 2W7, "(Cfficer Cunningham was designatd as Acting
Chairnan of the FOP, as le often was when thc FOP Chairmm Christopher Baumann was
unavailable." Eeport at &7). On June 26,2N7, Captain Hoey notified Officer Cuningham
trat Capbin Hoey had received some inquiries about Officer Crurningham from news rcponers.
(Report at 7). Captain Hoey asked Offier Cunningharr to discuss the isstre. /d On June 28,
2@.7, Captain Hcy telephoncd Offcer Cunningham to discuss the media fuquiries. /d Capain
Hoey also infonnd the MPD Information Department about the rnedia requests. /d

On July 2,2ffi7, Captain Hoey and Officer CunfuUham had an in-pcrson convcrsation.
Id. *The parties agrc that Captain Hoey believed.ttrat the media requests pertaind to the
preearation of an article on the MPD '[,cwis lists'."' Id The Hearing Exarriner found that
Officer Cunningham thouglt that Captain Hoey unas attempting to "blackmail" Officer
Cunnindnm for Officer Cuffdnghant talking to the community about Captain Hoey. Id.

On July 9, 20f7, *FOP filed a misconduct complaint with the MPD Office of
hofcsiual Rcsponsibility" conceming Captain Hcy's actions. Id. MPD o@ an Internal
Aftirs Division CTAD") complaint against Captain Hoey, and concluded itr investigation on
Augusc 13, 2013. (Report at 8). On September 5, 2A07, FOP rcceived notice that the
investigation was completed and that MPD's IAD did not conclude tha "Captain Hoey either
renliaed or attempted to coerce OfEcer Cunningharr from fulfilling his obligAions as Vice
Chairman ofth FOP." Id. ht January 3, 2008, FOP fild the present Complaint

t tne Heariag Examins fourd that the parties did not dbp$e 'dre exirence of a wklesprd belhf wirhin $e MPD
thatthc Office of tlp Unitod States Anuney forthe Disrict of Columbia (OUSA) rnaintaire a'l"cwis lisl'' (R€pdt
n 5). Acoordirg to testimony at fu hearing tfie *Lewis lif is a list "th* fie OUSA oacks the in-court testimony
ofoffigs, r€uds drc mnes of thosc commining perjury, and dclines to call thce officqs as wi8rcsses in
ru@ucntcases." td

l.

2.

3.
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FOP aryued before tbe Hearing Examirnr that oa finding of retaliatory activity by tlt
MPD is srryported by the claimed 'threat' by Captain Hoey to disclos to the media information
that would be damaging to Officer's Cuningham's personal caroer and to the FOP generally."
(R€port at 9). On the issue of timeliness" FOP asserted that FOP's Complaint was not '!ipe"
rmtil FOP rceived noticc on Seprcmber 5, 2W7, thx the IAD's investigation was completed,
naking the Jmuary 3, 2008, filing tirnely. (Report at 9).

MPD argued that'1lre complaint sltould have been filed 120 days from the interactions
bet$recn Captain Hoey and Officer Cunningham and, accordingly, &e FOP filcd the complaint
65 days too late." (Repot at 9). Furtlrcr, MPD denied the unfair labor practice alegations,
assertfug &at *FOP does not identi& any statements mde by Capain Hoey in the context of
labor regotiations or ufrich interfered with formation of a union or with Officer Cunning[ram's
rc,presentationat activities"' (Report at l0). In addition, MPD asserted that no reprisal action
was identified by FOP. /d

The Hearing Examiner rejected FOP's assertion that the Complaint did not become ripe
untit Sqtember 5,200?, rlfum FOP received the results of the IAD investigation- (Reprt at I l).
The Heding Exarniner found that FOP was attempting to *[ingraft onto PERB Rule 520.4 what
is, in essercc, an'exhaustion' standard- (Report at 12-13). The Hearing Examiner formd that
*FOP had clear notice of all actions complained of by July 2,2W7 and was required to file is
complaint by October 30, 2007." (Repon at l2). The Hearing F.rcaminer recommended that the
Complaint be di$nissed as untimely filed. (Report at l2-13).

IIL Discu$ion

No Exceptions to tlrc Hearing Examiner's Report and Recommendation rrerc received by
PERB. 'Whether exceptions have been filed or not, the Board will adopt the bring examincr's
reommendation if it fmds, trpon full rcview of the rccond, that the hearing cxaminer's 'analpis,
reamning and conclusions'are'rational and persuasive.'" Council of School fficers, Lrcal4,
furarica, Federuion of klnol Adninistrators v. D.C. Public Sclrools,sg D.C. Reg 6138, Slip
Op. No. 1016 at p. 6, PERB Case No. 09-U-08 (2010) (quoting D.C. Nurses Associdion and
DC. Depotnteu of ltuman tunices,32 D.C. Reg. 3355, Slip Op. No I12, PERB Case No. 84-
u48 (re85D.

The Board detcrmine whether the Headng Examinet's Report and Recommendation is
"reasonable, supported by thc rccord, ad consistent with Bofid precedent." American
Federation ofGwernment hplolees, Iacal 1403 u District ofCalumbia Afice ofthe Attorney
Gewrd,59 D.C. Reg. 351I, Slip Op. No. 873, PERB Cas No. 05-U-32 and 05-UC-01 (2012).
The Board will affirm a heaing exaniner's firdings ifthey are reasonable and supported by the
record- See Americst Federuion ofGovermrcnt EmploTnes,Iacal ST2 v. D.C. Water and
Sewer Aulprity, Slip Op. No. 702, PERB Case No. 00-U-12 (2003).

The Bomd lus held that *issues of fact concerning the probative value of eviderce ard
credibility resolutions are resenrd to the Hearing Examiner." Council of ftlriol fficers, Local
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4, American Federaion of*hool Administratorsv. Distict of Colwtbia Public $ctools, 59
D,C. Reg. 6138, Shp Op. No. 1016 at p. 6 PERB Casc No. 09-U{8; Trcy Hatton v. FOP/DOC
Labor Committee,4T D.C. Reg. 769, Slip Op. No. 451 at p. 4, PERB Case No. 95-U-02 (1995).

The Board finds that the Hearing Examiner's facnral conclusion that tlrc Complaint's
allegations occunpd on ol before July 2, 2007, is reasonable and supportd by the record. It is
also udisputed-

Board Rule 5203 provides: "Unfair labor practioe complaints shall be filed not later than
120 days after the date on wttich the alleged violations occunred." The Board has held that the
l2Oday period for filing a complaint begns wben the Complainant knew or should have known
of th acts giving rise to the violation. Pttt v. D.C. fupl of Carcections, et. a1,59 DC. Reg.
5554 Slip Op. No. 998, PERB Case No. 09-U-06 (20D). PERB's rule conhins no rquirement
of exharntion of adnrinisnative rcmedies.

Tb Cornplaint uras filed 185 days after July 2,2007, on January 3, 2008. FOP dm
not assert tbat it did not know of thc actions l€ding to the Complaint at a date later than July 2,
2W7. Therefote, the Board finds that the Complaint was untimely file4 and dismisses the
Complaint with prcjudice.

ORIIER

IT IS IIEREBY ORDERED THAT:

l. The Unfair Labor Practice Complaint is dismissed with prcjudice.
2. Pursuant to Board Rule 559.1, this Dccision and Order is final upon issuance.

BY ORDEROT'TTIE PUBLIC EMPLOYEN RBLATIONS BOARI)

WashingSon, D.C.

April30,2014
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